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1 Introduction  

Kristen Catton is a part-time nurse case manager from Columbus, Ohio, with multiple sclerosis.1 Ms. 
Catton’s condition is well-managed on her current medication: She can walk comfortably, see clearly, and 
work. Previous treatments failed to control her physical symptoms or to prevent repeated flare-ups.2 In 
May 2018, Ms. Catton was shocked to learn that her employer-sponsored health plan required her to pay 
$3,600 per month for her medication until she met her family health plan’s $8,800 annual pharmacy 
deductible.3 Up to that point, she had received copay assistance from the manufacturer of the medication. 
Copay assistance, as used herein, refers to drug maker-funded discount cards provided to patients to 
help them cover the cost of their prescription copayments or coinsurance. Copay assistance allows an 
individual who may not otherwise be able to afford a particular medication to pay little to nothing for the 
copay4 while also contributing toward the plan’s annual deductible or annual limitation on cost sharing 
(i.e., maximum out-of-pocket limit).  

This year, Ms. Catton’s health plan implemented a 
new policy, referred to as a “copay accumulator” 
program, in which the plan stopped counting 
manufacturer copay assistance towards toward 
her deductible. As a result, once she reached the 
drug maker’s cap on copay assistance,5 she was 
responsible for the monthly copays as well as the 
entire deductible. Whereas, in the past, manufacturer copay assistance allowed her to meet her deductible 
amounts sooner, it now just delayed her out-of-pocket expenses, allowing the insurer to collect the copay 
assistance intended to aid Ms. Catton in addition to the full deductible from Ms. Catton—double-dipping, 
in essence.6 Unable to afford the monthly copays, Ms. Catton is considering rationing her medication 
rather than switching to the alternative treatments that previously failed to control her condition.  

Employers have a vested interest in the health and wellbeing of their employees; healthy employees tend 
to be more productive and have lower rates of absenteeism.7 As such, many employers offer 
comprehensive health insurance benefits to their employees in efforts to maintain a healthy workforce. 
Yet, employers and health insurers alike are faced with the difficult challenge of controlling plan costs in 
a country that spends more on health care than any other country in the world.8 As a result, many 
employers are looking to reduce the costs associated with health insurance in various ways, including by 
adopting copay accumulator programs. However, such programs carry a risk of liability and could 
increase costs for both employers and employees rather than provide savings. This paper presents an 
overview of copay accumulator programs, the legal risks and economic impact of such programs, and 
recommendations to employers for best practices when selecting health benefits.   
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2 The Issue 

In 2018, annual family premiums for large employer-
sponsored health plans rose five percent, averaging approx-
imately $19,600.9 While employees contributed approxi-
mately $5,500 toward the average cost of coverage, employ-
ers paid the remaining $14,100.10 These increases outpaced 
the rise in workers’ wages (2.6 percent) and inflation (2.5 
percent).11 In efforts to control costs, many employers now 
offer high deductible health plans (“HDHPs”) to their 
employees. According to a recent report, 70 percent of large 
employers offer at least one HDHP,12 and a survey from the 
National Business Group on Health found that 39 percent of 
large employers offer only HDHPs as opposed to a 
combination of HDHPs and traditional health plans.13 
HDHPs do not provide benefits for the plan year until the 
plan enrollee has met the minimum deductible under law.14 
HDHPs require a minimum deductible of $1,350 for self-only plans and $2,700 for family plans; however, 
the average deductible in 2018 is $2,166 for self-only coverage and $4,331 for family coverage, according 
to a report from Benefitfocus.15 Moreover, federal regulations permit insurers to offer HDHPs with deduct-
ibles as high as $6,650 for individual plans and $13,300 for family plans.16 

 HDHPs are attractive to employees as well because 
such plans offer lower monthly premiums. A survey 
from the National Center for Health Statistics found 
that 43.4 percent of adults with employment-based 
coverage enrolled in an HDHP.17 Yet, HDHPs can 
serve as a barrier to treatment for employees who 
take prescription medications: High deductibles 
combined with high copays or coinsurance can be 
cost prohibitive for employees who require expen-

sive medications.18 For example, a 2016 study found that employees enrolled in HDHPs are more likely to 
have trouble paying their medical bills and are more likely to forego or delay medical care due to high out-
of-pocket costs than employees in a traditional plan.19 

Historically, privately-insured individuals who cannot afford their copays, including those enrolled in 
employer-sponsored plans, have often been able to obtain a significant but finite amount of aid each year 
from brand-name drug manufacturers’ copay assistance programs.20 In 2016, individuals enrolled in 
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commercial insurance plans used some form of copay assistance to cover the cost of brand prescriptions 
20 percent of the time.21 Coupon cards are intended to count toward patients’ copays or coinsurance as 
well as their deductibles.22 In some instances, individuals have received tens of thousands of dollars in 
assistance.23 These programs have been especially helpful for individuals enrolled in HDHPs in which 
individuals are required to pay significantly higher out-of-pocket costs in the first few months of 
enrollment until deductibles are reached.  

Yet, copay accumulator programs are becoming more and 
more common in employer-sponsored plans. According to a 
National Business Group on Health survey of 140 multistate 
employers with at least 5,000 employees, 17 percent of 
respondents reported that they have already adopted a copay 
accumulator program, and 56 percent say they are considering 
putting such a program in place for 2019 or 2020.24 Under such 
programs, once the copay assistance runs out, the individual is 
again faced with an inability to afford his or her medication.  

Some argue that copay accumulator programs are intended to “encourage” patients to select or switch 
to lower-cost alternative treatments.25 However, such programs may be viewed more accurately as a 
punitive measure that forces patients to switch or stop taking their treatment because they cannot afford 
their high copays or coinsurance once assistance is exhausted. Moreover, in many instances, alternative 
treatments are not available for many individuals who depend on copay assistance.26 According to a 
recent study, over 50 percent of the medications for which copay assistance is available have no generic 
substitute at all or only had another therapeutic equivalent, but similarly priced, brand drug.27 As such, 
plan enrollees who require such treatments may be unable to switch to a less expensive alternative. In 
particular, copay accumulator programs negatively affect individuals whose conditions are frequently 
treated by drugs in higher-cost tiers, such as rheumatoid arthritis, hemophilia, cancer, HIV, hepatitis C, 
and multiple sclerosis, for example.28  

Furthermore, copay accumulator programs may 
come as a surprise to most plan enrollees given the 
lack of notice and poor transparency of such 
programs. The names used by major insurance 
companies and pharmacy benefit managers 
(“PBMs”) for these programs (e.g., Coupon Adjust-
ment: Benefit Plan Protection Program, Out of 
Pocket Protection Program, and Specialty Copay 
Card Program) suggest that copay accumulator 
programs provide a benefit to enrollees rather than 
to the health plan.29 Other plans have made it 
difficult to locate or understand the accumulator 
language in the plan documents, using incompre-
hensible terminology, and others still have imple-
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mented programs without providing any written notice to plan enrollees.30 As a result, many individuals 
are ill-prepared to afford their copays or coinsurance once assistance runs out. Moreover, while HDHPs 
are generally associated with lower insurance premiums, HDHPs with copay accumulator programs  
mask the true burden of the deductibles on plan enrollees without providing an associated discount in 
premium payments. 

Finally, employers must be mindful 
that copay accumulator programs can 
impact the health and wellbeing of 
their employees, and they can also 
pose legal risks and increase costs for 
the employer.  
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3 Federal Legal Doctrines Applicable to 
Copay Accumulator Programs 

Employers considering adopting copay accumulator programs should be aware that, in doing so, they 
increase their risk for liability. Such programs can potentially violate federal laws, including the Patient 
Protection and Affordable Care Act (“ACA”), the Federal Trade Commission Act (“FTCA”), and the 
Employee Retirement Income Security Act (“ERISA”), and their implementing regulations. 

A. The Patient Protection and Affordable Care Act 
Employer-sponsored plans may violate several provisions of the ACA and its implementing regulations if 
they include copay accumulator programs that result in plan enrollees making payments in excess of 
annual maximum out-of-pocket limits, single out specific health conditions, or fail to adequately disclose 
the terms of such programs. These violations may result in hefty fines for employers.  

1) Cost-Sharing Limitations 

Copay accumulator programs could potentially violate the ACA’s annual limitation on cost-sharing 
requirements if the sum of the amount that the manufacturer contributes in copay assistance and the 
amount the plan enrollee pays in copays or coinsurance exceeds the annual limit on out-of-pocket costs. 
All non-grandfathered health plans, including employer-sponsored plans, must ensure that any annual 
cost-sharing imposed under the plan does not exceed the limitations set out by law.31 The term “cost-
sharing” includes “any expenditure required by or on behalf of an enrollee,” including deductibles, 
coinsurance, copays, or similar charges required of plan enrollees with respect to essential health benefits 
(“EHBs”) covered by the plan.32 EHBs are ten categories of items and services defined by the ACA that 
non-grandfathered individual and small group health plans must cover.33 One of those categories is 
prescription drugs.34 While large group health plans are not required to offer EHBs, if they choose to offer 
such benefits, then the ACA annual limit on cost-sharing applies to those benefits.35 

In 2018, the annual cost-sharing limit is $7,350 for 
self-only plans and $14,300 for family plans.36 The 
2019 limits will increase to $7,900 and $15,800 
respectively.37 These annual limitations on cost-
sharing are sometimes referred to as maximum 
out-of-pocket (“MOOP”) limits.38 The self-only 
MOOP applies to each individual, regardless of 
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whether the individual is enrolled in a self-only plan or in a family plan.39 Only out-of-pocket costs spent 
on EHBs count toward the calculation of the MOOP limit.40  

When a drug manufacturer provides copay assistance for a medication to an individual enrolled in a plan 
that offers EHBs, it is making an out-of-pocket payment for an EHB on behalf of the plan enrollee to the 
health plan. Given that the regulatory definition of cost-sharing includes expenditures made “by or on 
behalf of” an enrollee,41 manufacturers’ payments should count toward the annual MOOP limit. Yet, when 
a plan implements an accumulator program, the plan receives the amount offset by the copay card from 
the drug manufacturer, which was intended to assist the plan enrollee in meeting his or her copay 
obligations. The plan then also receives the full copay from the plan enrollee, thereby exceeding the 
deductible.42 The amount contributed through copay assistance, in addition to the amount contributed by 
the plan enrollee, could exceed the MOOP limit. For example, if a plan enrollee’s deductible is $6,000, the 
drug manufacturer provides the enrollee with $6,000 in copay assistance, and the plan enrollee also pays 
an additional $6,000 out-of-pocket. The health plan, consequently, receives a total of $12,000, which 
exceeds the $7,350 individual MOOP limit by $4,650. Therefore, in some instances, copay accumulator 
programs likely violate the ACA’s cost-sharing limitations.  

2) Nondiscrimination Provision  

Employer-sponsored plans that implement copay accumulator programs that only apply to specific health 
conditions may violate the ACA’s nondiscrimination provision. The ACA and its implementing regulations 
prohibit covered entities from providing and administering health insurance in a discriminatory manner 
based on disability.43 Prohibited forms of discrimination include limiting claim coverage, imposing 
additional cost sharing, implementing benefit designs, or requiring any other limitations or restrictions on 
coverage that discriminate on the basis of disability.44  

Covered entities includes those that operate a health program or activity, any part of which receives 
federal financial assistance from the U.S. Department of Health and Human Services (“HHS”).45 Federal 
financial assistance is defined broadly and includes grants, loans, subsidies, insurance contracts, and 
other types of assistance.46 Therefore, any employer receiving any financial support from HHS would be 
subject to the ACA’s nondiscrimination provision.  

In determining whether a health plan discriminates on the basis of disability, the ACA applies Section 504 
of the Rehabilitation Act of 1973 (“Rehabilitation Act”).47 The Rehabilitation Act defines “disability” as a 
physical or mental impairment that substantially limits one or more major life activities of an individual.48 
Major life activities include “caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, 
walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, 
communicating, and working.”49 Certain major bodily functions are also considered major life activities, 
including “functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, 
brain, respiratory, circulatory, endocrine, and reproductive functions.”50 Disability is determined on a case-
by-case basis rather than based on a list of recognized medical conditions.51 
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Some plans explicitly apply copay accumulator programs to certain conditions. For example, a health plan 
offered by a nationwide home-improvement based retailer states that its copay accumulator program 
only applies to plan enrollees who receive treatment for cancer, HIV, and multiple sclerosis, among other 
specifically enumerated conditions.52 Numerous courts have determined that individuals with such 
conditions have met the definition of disability under the Americans with Disabilities Act Amendments 
Act of 2008 (“ADA”). ADA cases are instructive for an ACA claim given that both the ACA and the ADA 
have adopted the Rehabilitation Act’s definition of disability. In Alston v. Park Pleasant, the U.S. Court of 
Appeals for the Third Circuit noted that, although disability is determined on a case-by-case basis under 
the ADA, “cancer can – and generally will – be a qualifying disability....”53 In Oehmke v. Medtronic, the U.S. 
Court of Appeals for the Eighth Circuit held that the plaintiff’s Hodgkin’s lymphoma, a form of blood 
cancer, was an impairment that qualified as a disability because cancer treatment suppressed the 
plaintiff’s immune system, and “the functioning of one’s immune system is a major life activity.”54 
Likewise, in the landmark case, Bragdon v. Abbott, the Supreme Court found that HIV was a disability 
because it substantially limits major life activities, including reproduction.55 In Cyr v. United Parcel 
Services, Inc., the U.S. District Court for the District of Massachusetts found that a plaintiff’s multiple 
sclerosis was a disability because when she experienced flare ups, she had difficulty walking and 
balancing, was unable to climb stairs, had to urinate as often as every 30 minutes, had trouble lifting her 
daughter, and did not leave her home.56 

If an employer receiving federal financial assistance implements a health plan with a copay accumulator 
program that singles out specific conditions, such benefit design may be considered discriminatory on 
the basis of disability under the ACA.57 Such programs impose additional cost-sharing requirements on 
individuals with such disabilities. An individual with cancer who is enrolled in the home improvement 
retailer’s plan, for instance, would be required to pay 100 percent of the plan’s deductible out of pocket, 
whereas an individual receiving copay assistance for a condition not included in the plan’s copay 
accumulator program would only need to pay the deductible minus the amount received in copay 
assistance. Therefore, the nondiscrimination provision of the ACA may be violated.  

3) Discrimination Based on Health Status 

Copay accumulator programs may violate the federal protection against discrimination on the basis of 
health status if the programs only apply to specific health conditions. The Public Health Services Act 
(“PHSA”), as added by the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) and 
amended by the ACA, prohibits discrimination against plan enrollees based on health status.58 The law 
states that group health plans, including employer-sponsored plans, may not establish “rules for eligibility” 
based on any of the following “health status-related factors in relation to the individual or a dependent of 
the individual: (1) health status; (2) medical condition (including both physical and mental illnesses).”59 
“Rules for eligibility” include rules relating to “benefits (including rules relating to covered benefits, benefit 
restrictions, and cost-sharing mechanisms such as coinsurance, copayments, and deductibles).”60  

Some copay accumulator programs only apply to a list of medications that treat specific conditions, such 
as HIV, hepatitis C, multiple sclerosis, and psoriasis.61 Therefore, these plans arguably impose different 
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cost-sharing rules based on medical conditions, and individuals with listed conditions may have to pay 

more in copayments than individuals with conditions not specified in the copay accumulator program 

language. If individuals in the latter group receive copay assistance, they can apply such assistance to 

their deductibles, thereby paying less out of pocket than similarly situated enrollees. Therefore, such 

copay accumulator programs may discriminate on the basis of health status in violation of the ACA and 

other federal laws. 

4) Preexisting Condition Protections 

Copay accumulator programs may violate the ACA’s preexisting condition protections if they only apply 

to specific health conditions and discourage individuals from enrolling in a health plan. The ACA prohibits 

health insurance issuers and group health plans, including, with limited exceptions, employer-sponsored 

plans,62 from imposing any preexisting condition exclusion with respect to plan coverage.63 The PHSA, as 

added by the ACA, defines a preexisting condition exclusion as “a limitation or exclusion of benefits 

(including denial of coverage) based on the fact that the condition was present before the date of 

enrollment for such coverage.”64 Therefore, the presence of a condition on the date of enrollment must 

be the reason for a limitation.65 The preexisting condition exclusion provision “establishes a general 

prohibition on any plan benefit design that serves to discourage enrollment for individuals with high cost 

conditions.”66 Similarly, the ACA’s implementing regulation prohibits insurers from “employing marketing 

or benefit designs that will have the effect of discouraging the enrollment of individuals with significant 

health needs.”67 

A recent investigation of Florida health plans illustrates how insurers may use their benefit designs to 

intentionally deter individuals from enrolling in a health plan based on a preexisting condition. In 2014, 

the AIDS Institute and the National Health Law Program (“NHeLP”) filed a complaint with HHS against 

four Florida-based health insurers for actively deterring individuals with HIV and AIDS from enrolling in 

the insurers’ health plans based on the individuals’ preexisting conditions.68 The health plans placed most, 

if not all, antiretroviral therapies for the treatment of HIV in the highest formulary tier, making copays cost 

prohibitive for many plan enrollees.69 As such, the insurers had structured their formularies in a manner 

to discourage individuals with HIV and AIDS from selecting their plans.70 In response to the complaint, the 

Florida Office of Insurance Regulation (“FLOIR”) issued a memo requiring health insurers to ensure that 

their plans’ benefit designs do not unfairly discriminate.71 FLOIR also instituted its own investigation into 

the four insurers, resulting in the insurers agreeing to reduce cost-sharing for HIV medications and a 

$500,000 judgement against one of the insurers for failing to cooperate with investigators.72  

Analogous to a plan that placed all medications to treat a particular condition on the highest formulary 

tier, some employers’ health plans include copay accumulator programs that apply only to specific health 

conditions, such as HIV, hepatitis C, cancer, psoriasis, and cystic fibrosis.73 In fact, accumulator programs 

may be a more significant deterrent to employees with these health conditions because the programs 

limit manufacturer assistance to help these patients afford their copay obligations regardless of 

formulary tier. Individuals who engage in comparative research before enrolling in a plan may identify 

copay accumulator language that singles them out and be deterred from enrolling in the plan because  
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all applicable treatments would be inadequately covered. Instead, employees with such conditions may 
opt to enroll in exchange plans or other non-employer-sponsored plans that do not contain such  
a program. Therefore, such a copay accumulator program could effectively serve as a preexisting 
condition exclusion.  

5) Summary of Benefits and Coverage and Plain Language Requirements 

Copay accumulator programs that are not adequately disclosed and are difficult for average consumers 
to understand may violate the ACA’s summary of benefits and coverage (“SBC”) and plain language 
requirements. The ACA requires group health plans, including employer-sponsored plans, to provide a 
brief, written SBC to plan applicants.74 SBCs must also contain a description of the coverage, including 
the cost-sharing provisions of the coverage, such as copay obligations and any exceptions, reductions, 
and limitations of the coverage.75 Specifically, SBCs must list when cost-sharing for a covered in-network 
service does not apply to the annual MOOP limit.76  

Copay accumulator programs are exceptions, limitations, or reductions of coverage given that such 
programs exclude copay assistance from counting toward deductibles and MOOP limits. Therefore, 
accumulator programs arguably must be disclosed in SBCs. However, many plans do not disclose such 
programs in SBCs, and instead, either disclose such information in the full plan description or do not 
disclose such information at all.77 This lack of disclosure in SBCs contributes to the overall low awareness 
of copay accumulator programs and their impact on plan enrollees. Therefore, plans that fail to disclose 
copay accumulator programs in their SBCs may be in violation of the ACA’s SBC requirements. 

6) Complaints under the ACA 

Employees may be able to bring a private claim if a health plan’s accumulator program violates the ACA’s 
nondiscrimination provision.78 In such case, compensatory damages may be available.79 Also, to the 
extent that an employer designs benefits in violation of an ACA provision that is incorporated into ERISA, 
the plan enrollee would have a right of action under ERISA, as discussed in more detail below. 

Moreover, employers should be forewarned that while there is no private cause of action to bring a lawsuit 
under the other provisions of the ACA discussed herein, consumers may file a complaint with their state 
insurance department, HHS’s Office for Civil Rights, HHS’s Center for Consumer Information and 
Insurance Oversight, or the U.S. Department of Labor, depending on the type of health plan they have, if 
they believe that their employer’s health 
plan violates the statute.80 Additionally, 
employers who violate the provisions of the 
ACA discussed herein may be responsible 
for a $100 excise tax per day per individual 
to whom the violation relates.81 The 
maximum excise tax for a single employer 
is $500,000 per year.82  
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B. Federal Trade Commission Act 
Copay accumulator programs may violate the FTCA because they may be unfair and deceptive. The 
Federal Trade Commission (“FTC”) has the authority to prevent businesses, including insurers and 
employers, from using unfair or deceptive acts or practices affecting commerce under Section 5 of the 
FTCA.83 Violations of the FTCA could result in civil penalties for employers. 

1) An Unfair Act or Practice  

An unfair act or practice is one that “(1) causes or is likely to cause substantial injury to consumers; (2) 
cannot be reasonably avoided by consumers; and (3) is not outweighed by countervailing benefits to 
consumers or to competition.”84 

a) Substantial Injury  

Copay accumulator programs are likely to cause substantial injury to consumers because such 
individuals are effectively double-billed.85 In its policy statement on unfairness, the FTC has stated 
that “in most cases, a substantial injury involves monetary harm, as when sellers coerce consumers 
into purchasing unwanted goods or services.... Unwarranted health and safety risks may also support 
a finding of unfairness.”86 The injury may be considered substantial if it causes a small amount of 
harm to a large number of people.87  

With a copay accumulator program, the consumer spends a prolonged amount of time in the 
deductible phase while the plan collects payments from the patient twice—first in the form of 
manufacturer copay assistance and second in the form of out-of-pocket costs, thereby “double-
dipping.”88 These contributions may be substantial given that some copay assistance maximums are 
in the tens of thousands of dollars.89 Consumers who are prescribed more costly medications may 
not be able to afford their treatments.90 For example, according to a recent study, 10 percent of 
individuals with cancer abandoned their prescriptions if their treatment cost $10, 32 percent 
abandoned their treatment if it cost between $100 and $500, and nearly 50 percent abandoned their 
treatment if the medication cost $2,000.91 As such, these individuals may experience monetary harm.  

Additionally, not only are insurers effectively receiving double payment to the detriment of consumers, 
but there also may be an unwarranted health and safety risk. Specifically, individuals who have not 
met their deductible and cannot afford their medication without copay assistance may ration, stop 
taking, or switch treatments and experience adverse events.92  

Moreover, consumers may be coerced into purchasing unwanted plans when the impacts of 
accumulator programs are unclear to the consumers at the time of purchase. As previously 
discussed, such programs fail to adequately convey that the consumer does not receive the value of 
manufacturer’s coupon, as intended. Programs also use language that is difficult to understand and 
terms that misleadingly imply that the consumer will receive a benefit. Therefore, without  
fully comprehending the effect of accumulator programs, consumers may purchase an unwanted 
health plan.  
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b) Unable to Avoid Injury 

Consumers who enroll in plans with copay accumulator programs are not reasonably able to avoid 
injury. A consumer cannot reasonably avoid injury from an act or practice if “it interferes with his or 
her ability to effectively make decisions.”93 The FTC has noted that consumers must be able to main-
tain free and informed consumer choice.94 The FTC explained that “consumers may act to avoid injury 
before it occurs if they have reason to anticipate the impending harm and the means to avoid it.”95 

Here, a consumer may not be able to make an informed decision because the plan has essentially 
withheld material information on cost-sharing responsibilities until after the consumer has 
committed to purchase the health plan.96 Some health plans have implemented copay accumulator 
programs with language stating that the plan “reserves the right to not apply manufacturer or provider 
cost-sharing assistance program payments (e.g., manufacturer cost-sharing assistance, 
manufacturer discount plans, and/or manufacturer coupons)” to the plan deductible or MOOP.97 
Other plans have adopted copay accumulator programs without disclosing the existence of such 
programs to plan enrollees. For example, according to the AIDS Institute, a Florida insurer has 
adopted a copay accumulator program without describing it anywhere in the plan’s written 
documentation.98 In both instances, it is unclear to the plan enrollee whether he or she will be 
permitted to use copay assistance toward the deductible. Without that information available, the 
enrollee cannot avoid injury.  

Likewise, a consumer may not be able to make an informed decision because, oftentimes, the 
language used to describe copay accumulator programs is misleading. Plans refer to such programs 
as “out-of-pocket protection” or “benefit plan protection.” These descriptions imply that the plan is 
conferring a benefit onto the plan enrollee, and then use convoluted language that the average 
consumer cannot comprehend.99 Therefore, due to this lack of transparency, the average consumer 
is unlikely to be able to reasonably avoid the injury that results from copay accumulator programs.  

c) Not Outweighed by Countervailing Benefits to Consumers or to Competition 

The substantial injury likely to be caused to consumers by copay accumulator programs is not likely 
outweighed by countervailing benefits to consumers or to competition. Instead, they result in 
consumers paying more for their prescriptions than they would without such programs. The health 
plan collects twice the amount owed by the consumer as a deductible without any counterbalancing 
discount in premium payments that would be expected from an increase in deductible require-
ments.100 Moreover, while some health insurers argue that copay accumulator programs are 
beneficial because they steer consumers toward less expensive medications, studies have shown 
that the majority of medications for which copay assistance is available do not have lower cost 
generic alternatives.101 Instead, because copayment accumulator programs are often misleading or 
not properly disclosed, consumers who would otherwise have selected a competing health plan 
without a copay accumulator program do not do so.102 

Additionally, copay accumulators are unlikely to provide any competitive benefits to the employer. 
For example, when drug makers offer rebates, PBMs and insurers often retain profits from such 
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rebates rather than passing them on to employers and consumers.103 The same is likely the case for 
any potential profits resulting from copay accumulator programs. Therefore, employers are unlikely 
to receive cost-savings from copay accumulator programs. As a result, the substantial injury likely to 
be caused to consumers by copay accumulator programs is not likely outweighed by countervailing 
benefits to consumers or to competition.  

2) Deceptive Act or Practice 

Copay accumulator programs may also be considered deceptive under the FTCA. An act is deceptive if it 
is (1) a representation, omission, or practice that misleads or is likely to mislead the consumer; (2) a 
consumer’s interpretation of the representation, omission, or practice is considered reasonable under the 
circumstances; and (3) the misleading representation, omission, or practice is material.104 Intent to 
deceive is not a required element.105 

a) Representation, Omission, or Practice that Misleads or Is Likely to Mislead 

Copay accumulator programs often include misleading language. Under the first prong of the test, an 
act or practice may be deceptive if it is likely to mislead consumers.106 Deception is not limited to 
situations in which a consumer has actually been misled. The representation may be an express or 
implied claim or promise and may be in writing or oral.107 Additionally, an omission of information may 
be considered deceptive if disclosure of the omitted information is necessary to prevent a consumer 
from being misled.108 

Plans have used misleading language to describe their copay accumulator programs. For example, 
an American multinational food, snack, and beverage corporation’s health plan used the following 
language to describe its accumulator program:  

The average health plan enrollee is not likely to be able to understand what this language is trying to 
convey because it is neither clear nor to the point. As such, it is likely to mislead.  

Other plans use terminology, such as “Pharmacy Coupon Adjustment Changes,”110 the “Copay Card 
True Program Accumulation,”111 and the “Out of Pocket Protection Program.”112 These terms are 
misleading because they do not convey that plan enrollees will be denied financial support. Instead, 

The amount paid by a Co-Pay Assist Program is not an amount that is paid by you and you 

are not required to repay that amount. For this reason, such amounts are not credited to 

your deductible or out of pocket maximum. However, the actual amount that you do pay 

for the medication (if any) after the Co-Pay Assist Program payment has been applied to 

your cost, is credited to your deductible and out of maximum, because like any other co-

pay, this amount is actually paid by you.109 
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by using such words as “true” and “protection,” they sound as though they provide plan enrollees with 
a benefit. Moreover, they distort the plain meaning of the word “coupon.” The common notion of a 
coupon is that it entitles the holder of the coupon to a discount for a particular product.113 However, 
with copay accumulator programs, the discount or value is conveyed to the health plan instead.  

Some health plans have not disclosed that they have implemented copay accumulator programs in 
any of the written plan documentation.114 Such an omission is likely to mislead individuals into 
believing that copay assistance will count toward their deductible when, in fact, it does not. This 
omission can be especially misleading because it removes the practice of counting copay assistance 
toward deductibles upon which consumers may have relied for years. Moreover, as discussed below, 
ERISA likely requires the disclosure of copay accumulator programs, and so the omission violates a 
statutory duty. In light of such a statutory duty, it is highly plausible that individuals will be misled by 
its omission. Therefore, such programs are likely to mislead consumers.  

b) Consumer’s Interpretation Is Considered Reasonable 

A consumer’s failure to understand the terms of a misleading copay accumulator program would be 
reasonable. Under the second prong of the test, the act or practice is considered from the perspective 
of the “reasonable consumer” (i.e., how reasonable members of the target audience would interpret 
the representation or omission).115 If a representation “conveys two or more meanings to reasonable 
consumers and one meaning is misleading, the representation may be deceptive under the 
circumstances, even if the consumer’s interpretation is not shared by a majority of the consumers in 
the relevant class, so long as a significant minority of such consumers is misled.”116 Additionally, a 
reasonable consumer may not anticipate the impact of an accumulator program if he or she has relied 
upon the health plan’s prior allowance of assistance to count toward the deductible for years.  

When a copay accumulator program is not disclosed at all, reasonable persons would not know that 
such a program exists. Additionally, language implying that copay accumulator programs convey a 
benefit onto the consumer, such as “out-of-pocket protection” or “benefit plan protection,” followed 
by convoluted language describing copay accumulator programs, conveys two different meanings.117 
Finally, a reasonable consumer would not be able to interpret a plan that fails to use plain language 
to describe its copay accumulator program. Therefore, a reasonable plan enrollee may be misled by 
copay accumulator programs.  

c) The Misleading Representation, Omission, or Practice is Material  

Copay accumulator programs are material to employees who require copay assistance. Under the 
third prong of the test, a representation, omission, or practice is considered material if it is likely to 
affect a consumer’s decision to purchase or use a product or service.118 Information about benefits 
or restrictions on the availability or use of a product or service is material. Omissions are presumed 
to be material if the entity knew or should have known that consumers needed the omitted 
information to make an informed choice about the product or service.119 
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Copay accumulator programs are material for individuals 1) who require expensive treatment, 2) who 
want to stay on their medication or for whom there is no less costly alternative available, and 3) who 
cannot afford their deductible without copay assistance. These programs have significant negative 
impacts on consumers who have historically been able to apply their copay assistance toward their 
deductible, and thereby been able to meet their deductibles sooner. Deductibles may be as high as 
$7,350 for self-only HDHPs and $14,300 for family HDHPs, and therefore, would have a material 
impact on the average consumer’s health plan decision making.120 Consequently, if consumers who 
rely on copay assistance were adequately educated on the existence and implications of copay 
accumulator programs, they likely would not choose to enroll in health plans that include such 
programs. Therefore, copay accumulator programs are material terms within a health plan, and as 
such, may be considered deceptive under the FTCA. 

3) Complaints under the FTCA 

As with most ACA provisions, employers should be forewarned that, while there is no private cause of 
action to bring a lawsuit under the FTCA, consumers may file a complaint if they believe that their 
employer’s health plan violates the statute.121 The FTC may then investigate complaints and take legal 
action against the employer or health plan.122 A party who violates the FTCA is liable for a civil penalty, 
and the FTC may seek consumer redress.123  

C. ERISA 
Under ERISA, an employer acting as a plan administrator may breach its disclosure duties if it does not 
disclose to plan enrollees that it has adopted a copay accumulator program. Additionally, an employer 
acting in the capacity of a plan fiduciary may breach its duty not to mislead plan enrollees if the health 
plan’s copay accumulator program includes material misrepresentations.  

ERISA is a federal law that protects the interests of individuals enrolled in employer-sponsored health 
plans.124 ERISA requires plan administrators to provide plan information to enrollees, establishes stand-
ards of conduct for fiduciaries, and sets forth enforcement provisions to ensure plan funds are protected 
and that enrollees receive their benefits.125 In every employee benefit plan, there are certain individuals 
that act as fiduciaries on behalf of plan enrollees.126 A fiduciary is someone who exercises control or 
authority over the plan management, assets, or administration.127 For example, fiduciaries may include 
plan trustees or plan administrators.128 Fiduciaries must act in the best interest of the plan enrollees for 
the exclusive purpose of providing benefits while also defraying reasonable expenses of the plan.129  

1) Breach of Obligation to Disclose  

A plan administrator could breach its obligation to disclose if he or she does not properly inform plan 
participants of the existence of a copay accumulator program. Administrators have a duty to make certain 
affirmative disclosures to plan beneficiaries.130 For example, they must provide plan enrollees with a 
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summary plan description.131 The summary plan description must include information on any cost-sharing 
provisions, any limits on benefits under the plan, and the extent and circumstances under which 
medications are covered by the plan.132 Administrators also must provide plan enrollees with a Summary 
of Material Modifications (“SMM”).133 Material modifications in a group health plan include any 
modifications to the plan that an average plan participant would consider to be an important reduction in 
covered services or benefits.134 Reductions in covered services or benefits include modifications that 
reduce existing benefits or narrow the circumstances under which benefits are paid.135 Plan 
administrators must distribute SMMs to plan participants within 60 days after the material reduction  
was adopted.136  

Copay accumulator programs qualify as cost-sharing provisions because they impact the amount that 
plan enrollees must pay out of pocket to meet their annual deductible. Accumulator programs may also 
be considered limits on benefits because such programs place limitations on which types of payments 
(e.g., payments made by drug manufacturers as opposed to payments made by plan enrollees) will count 
toward the annual deductibles and MOOP limits. Finally, copay accumulator programs impact the extent 
and circumstances under which medications are covered by the plan because the programs explicitly 
prohibit assistance used to pay for medications’ copayments from counting toward the deductible or the 
MOOP limit. Therefore, plan administrators have a duty to include information about copay accumulator 
programs in their summary plan descriptions.  

Additionally, copay accumulator programs are material reductions because the average plan participant 
that receives copay assistance is significantly impacted by such a program. The participant may have to 
pay thousands of dollars more out of pocket until the annual deductible or MOOP limit is reached. Copay 
accumulator programs are reductions in covered benefits because they take away existing benefits. 
Without such programs, plan enrollees are permitted to apply copayment assistance from drug 
manufacturers toward their annual deductibles and MOOP limit. Copay accumulator programs also 
narrow the circumstances under which benefits are paid because, pursuant to such programs, plan 
enrollees must pay out-of-pocket costs, such as copays, for a longer duration until they meet their annual 
deductible. Therefore, if a plan adopts an accumulator program after the plan year has begun, then such 
program is a material reduction that must be disclosed in the SMM.137  

If a plan fails to disclose that it has adopted a copay accumulator program altogether, as was the case 
with a Florida insurer’s plan,138 then the plan administrator may breach ERISA’s duty of disclosure.  

2) Breach of Duty Not to Mislead 

Courts have held that fiduciaries have a duty not to mislead enrollees about plan information.139 A 
fiduciary breaches this duty if he or she makes a statement that would likely mislead a reasonable person 
in making an informed decision in pursuing benefits to which the person may be entitled.140 Some courts 
have held that such misleading statements must be made deliberately (i.e., knowingly or 
intentionally).141Some plan documents include copay accumulator language that is so poorly written that 
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it would be difficult to argue that the fiduciary was unaware of a copay accumulator program description’s 
misleading nature. For instance, one employer’s 2017 copay accumulator program states:  

This description is misleading. First, the title introducing this material implies that the information 
describes a beneficial aspect of the plan, not an aspect that is adverse to the enrollee’s interests. 
Furthermore, this provision is not drafted in plain language.143 The language is neither concise, nor likely 
understandable by many individuals.  

Additionally, the language used in the American multinational food, snack, and beverage corporation’s 
health plan, described above, is also not clearly written and likely not understandable by many plan 
participants.144 As such, describing copayment accumulator programs in this way could mislead the 
average person in making an adequately informed decision when selecting a particular health plan. 
Therefore, a fiduciary that uses, or supervises and approves the use of, such language could potentially 
breach its duty not to mislead, thereby violating ERISA.  

3) Remedies under ERISA 

A plan enrollee may sue a plan administrator or other fiduciary for “appropriate equitable relief” for ERISA 
violations, including breaches of obligations to disclose and fiduciary duties.145 Equitable relief may 
include a declaration that the plan or disclosures are misleading and an injunction against enforcing the 
terms of a copay accumulator as written. Equitable relief could also include restitution to plan enrollees.146 
  

Specialty Medication Copay Card Benefit 

The standard copayment for specialty drugs is $75 for up to a 30-day supply. Effective 

January 1, 2017, you will no longer be given credit toward the accumulation of the annual out-

of-pocket maximum for benefits that are paid by manufacturer assistance or copay cards for 

certain specialty medications. In order to accomplish this, the plan will set the copayment to 

match these assistance programs. These copayment levels may change from time to time to 

be consistent with the available programs.142 
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4 State Legal Doctrines that Apply 
to Copay Accumulator Policies: Unfair 
and Deceptive Trade Practice Acts 

As discussed in this section, it is substantially harder for employees to bring claims against their 
employers under state laws in light of the broad preemptive reach of ERISA. Nevertheless, health insurers 
may face investigations from state insurance commissioners and lawsuits if they implement copay 
accumulator programs that violate certain states’ unfair and deceptive trade practice acts. These insurer 
investigations and lawsuits may impact employer-sponsored health plans. 

A. Note on ERISA’s Preemption Doctrine and Unfair and State Deceptive 
Trade Practice Acts 
While employer-sponsored health plans containing copay accumulator programs may violate certain 
state laws, many of these state claims will be preempted by ERISA.147 ERISA expressly supersedes state 
laws related to employee health benefit plans.148 If the purpose of a lawsuit is to essentially recover 
benefits from an ERISA plan, then that lawsuit is preempted under ERISA.149 As such, individuals  
cannot sue employers to recover ERISA plan benefits based on tort, contract, or other state common  
law theories.150 

ERISA preemption does not apply to state laws that regulate insurance.151 This exception is only 
applicable to fully-insured ERISA plans, and does not apply to self-insured ERISA plans.152 Fully-insured 
ERISA plans are those in which the employer purchases the health insurance policy from an insurance 
company that is liable for health care claims, whereas self-insured plans are those in which an employer 
is responsible for paying employees’ and dependents’ medical claims.153  

Similar to the FTCA, state unfair and deceptive trade practice acts are generally intended to protect 
consumers from predatory business practices.154 Though such laws vary from state to state, every state 
has at least one consumer protection law that prohibits deceptive trade practices, such as false or 
misleading advertising and other fraudulent marketing practices.155 Oftentimes, trade practice acts fall 
within the state’s insurance code, and are, therefore, laws that regulate insurance.  

Circuits are split as to whether ERISA preempts state trade practice acts. Some courts have held that 
such laws are preempted because they result in a lawsuit to recover benefits from an ERISA plan.156 
Others, such as the U.S. Court of Appeals for the Ninth Circuit, have held that unfair and deceptive trade 
practices are not preempted because they create an “independent legal duty to refrain from engaging in 
unfair and deceptive business practices.”157  
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It is important to note that even in jurisdictions under which ERISA does not preempt state trade practice 
acts, only the health insurance company providing a fully-insured plan, and not the employer, can be sued 
for violations of such laws. Under ERISA, an employer that implements a self-funded health plan cannot 
be deemed “an insurance company” or as “engaged in the business of insurance.”158 Nevertheless, in the 
case of copay accumulator policies, if an insurance commissioner finds that the health insurer has 
engaged in unfair and deceptive trade practices, such a determination will still have a trickledown effect 
on fully-insured employer-sponsored plans that have adopted accumulator programs, and such practices 
will still need to be changed.  

B. State Unfair and Deceptive Trade Practice Acts 
Copay accumulator programs may violate some states’ unfair and deceptive trade practice laws if such 
programs include false or misleading information, collect fees above and beyond the amounts listed in 
the health plan, or result in discrimination. Likewise, some states’ unfair competition laws may be violated 
if a company engaged in an “unlawful” practice. Therefore, if the company’s health plan violates another 
law, such as the ACA, a plan enrollee may be able to bring a claim against the health insurer under the 
state law. 

1) Washington State’s Consumer Protection Act 

Washington State law was analyzed in this section because the 9th Circuit has ruled that Washington 
State’s Consumer Protection Act is not preempted by ERISA.159  

a) Unfair Competition and Practices 

Under the Washington Consumer Protection Act, businesses are prohibited from engaging in “unfair 
methods of competition and unfair or deceptive acts or practices in the conduct of any trade or 
commerce.”160 This state law is not preempted by ERISA. As the U.S. Court of Appeals for the Ninth 
Circuit explained in Hansen v. Group Health Cooperative, under ERISA, a state law is fully preempted 
if (1) the plaintiff could have brought the claim under ERISA; AND (2) there is no other independent 
legal duty that is implicated by the defendant’s action.161 According to the Ninth Circuit, the 
Washington Consumer Protection Act creates “an independent duty to refrain from engaging in unfair 
and deceptive business practices.”162 Therefore, if a business violates the Washington Consumer 
Protection Act, the second prong of the ERISA preemption doctrine is not met.163 

A violation of Washington’s Consumer Protection Act occurs if the insurer committed (1) an unfair or 
deceptive act or practice, (2) occurring in trade or commerce, (3) affecting the public interest, and (4) 
injury with causation.”164  

• Unfair or Deceptive Act or Practice 

An insurer commits an unfair or deceptive act or practice if it violates a separate Washington 
law pertaining to deceptive or unfair conduct or if it engages in conduct that has the capacity 
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to deceive, even unintentionally.165 The “capacity-to-deceive” test is intended to deter deceptive 
conduct before injury occurs.166 The Washington state legislature has deemed certain 
insurance laws to be unfair trade practices, including the statute against false information and 
advertising167 and misrepresentation of policies.168  

Washington state law on false information and advertising states that a health insurer cannot 
publish or disseminate “false, deceptive or misleading representation or advertising in the 
conduct of the business of insurance.”169 As previously explained, some health plans include 
misleading statements to describe their copay accumulator programs, and others have failed 
to disclose copay accumulator programs altogether. This results in higher out-of-pocket costs 
for plan enrollees and reductions in benefits paid. These types of omissions and 
misrepresentations are likely to mislead individuals into believing that copay assistance will 
apply to their deductibles when, in fact, it does not, especially if they have historically been 
able to apply their copay assistance toward their deductible. Therefore, these misrepresen-
tations or omissions would constitute a violation of Washington state’s false information and 
advertising law. 

Similarly, Washington state law on misrepresentation of policies prohibits health insurers from 
making a “misrepresentation of the terms of any policy or the benefits or advantages promised 
thereby.”170 Insurers’ use of descriptions that are difficult to interpret or disguise the punitive 
effect of copay accumulator programs are in violation of Washington state law prohibiting 
such conduct because they misrepresent the terms of the policy. Therefore, copay 
accumulator programs may constitute an unfair or deceptive act or practice.  

• Occurring in Trade or Commerce 

Copay accumulator programs are part of health insurance plans, and therefore, occur in trade 
or commerce. Washington law broadly defines the terms “trade” and “commerce” to include 
the “sale of assets or services, and any commerce directly or indirectly affecting the people of 
the state of Washington.”171 When an insurer sells a health plan to Washington residents, it is 
selling a service that directly affects people of the state. Therefore, health plans containing 
copay accumulator programs occur in trade or commerce.  

• Affecting the Public Interest 

To violate the Washington State Consumer Protection Act, the deceptive or unfair trade 
practice must affect the public interest. Washington state’s legislature has explicitly stated 
that the business of insurance affects the public interest.172 Therefore, given that a copay 
accumulator program is part of a health insurance plan, this element is met. 

• Injury and Causation 

To violate the Washington State Consumer Protection Act, the deceptive or unfair trade 
practice must cause an injury to the plaintiff. Copay accumulators cause injury to plan 
enrollees because accumulator programs require enrollees to pay the full deductible amount 
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on top of any copay assistance they receive. If they cannot afford to do so, they may have to 
switch to a different, potentially less effective medication, which could result in adverse events 
or they could abandon their medication altogether if no alternative treatment is available. 
Therefore, copay accumulator programs may cause injury to plan enrollees and, as such, may 
violate Washington State’s Consumer Protection Act. 

b) Prescription Benefit Regulations 

If insurers institute copay accumulator programs, they may violate Washington state insurance 
regulations concerning prescription drug benefits. Insurers are required under Washington state 
regulations to include in policies a “clear statement explaining” the use of any incentives for generic 
drug use and any other limitations of the prescription drug benefit.173 Proponents of copay 
accumulator programs say they are intended to steer plan enrollees toward lower cost, generic 
medications.174 However, most health insurance plans do not disclose such intent in the plan 
language describing copay accumulator programs, and are therefore, in violation of this regulation.175 
Additionally, copay accumulator programs are limitations on prescription drug benefits because they 
do not allow copay assistance for a filled prescription to count toward the deductible. If a plan fails 
to disclose the existence of such a plan, then the health insurer may be in violation of this regulation.  

The financially punitive nature of copay accumulator programs also violates a Washington state 
regulation prohibiting the imposition of ancillary charges for prescription drugs beyond copayments 
and coinsurance as a cost control measure.176 A copay accumulator program can be accurately 
described as imposing an additional or ancillary charge for prescription drug benefits because it 
requires the plan enrollee who is utilizing a copayment assistance program to contribute the copay 
assistance received from the drug manufacturer as well as the full amount to the plan. Therefore, this 
double charge of the plan deductible is prohibited by Washington state regulation. 

2) Investigations and Lawsuits  

Under trade practice acts, state attorneys general or insurance commissioners have the authority to 
investigate insurers’ actions, seek injunctions, and in some states, impose civil and criminal penalties.177 
Additionally, some states, such as Michigan, New Jersey, Oregon, and Washington, allow parties to bring 
a private cause of action.178 For example, under California’s Unfair Competition Law, individuals can 
petition the court for an injunction.179 Therefore, if an employer’s fully-insured health plan includes a copay 
accumulator program that violates a trade practice act, the insurer that administers the program could be 
investigated or sued, which could potentially lead to changes in benefit design.  
  



Employers Beware: Understanding the Costs and Liability Risks of Health Insurance Copay Accumulator Programs 

 November 2018   |   page 23 

 

5 Policy Considerations and 
Recommendations  

In addition to the increased chance of liability, employers must also consider economic and legislative 
factors when weighing the risks and benefits of copay accumulator programs.  

A. Copay Accumulator Programs Are Not Cost Effective  
PBMs and insurance agents and brokers have marketed copay accumulator programs as a tool for 
employers to save money. Some argue that copay accumulator programs are necessary because copay 
assistance encourages individuals to use more expensive medications for which employers bear the 
burden.180 Therefore, copay accumulators give plan enrollees “skin in the game” and will lead to better 
decisions as consumers. This argument assumes that (1) plan enrollees using necessary medications 
act as “rational consumers” and have the information they need to do so; and (2) an effective substitute 
exists. However, in some cases, neither of these assumptions may be true. According to a recent study, 
over 50 percent of the medications for which copay assistance is available have no generic substitute at 
all or only have therapeutically equivalent brand drugs, which are equally as expensive.181  

In instances where lower cost alternatives do not exist, plan enrollees subject to copay accumulators are 
more likely to ration or stop taking their medications altogether once the financial assistance cap is 
reached.182 Where lower cost alternatives do exist, plan enrollees who are stable on their current 
medications may feel financial pressure to switch to alternatives that are not effective for them or that 
could result in adverse events. As discussed in Ms. Catton’s case, she had tried several other treatment 
options, which failed to manage her symptoms, so she preferred to ration her current medication rather 
than switch. Individuals who do not adhere to their treatment program have higher medical expenses, 
including increased office visits and hospitalization, resulting from adverse events, relapses, and disease 
progression.183 As such, any cost savings that employers receive on the pharmaceutical side of the health 
plan will likely be outweighed by the increased spending on the medical side of the plan.184  

Employers may experience indirect costs as well. With a decrease in adherence comes an increase in  
the days an employee misses to address adverse events, disease progression, or relapses, or to seek 
treatment.185 Diminished health and overall happiness of employees can result in decreased productivity 
and reduced profits for the employer.186 Furthermore, medical benefits are a recruiting tool, and employers 
should consider the impact on trying to attract top tier talent with subpar benefits.  

Finally, there is no guarantee that any additional funds that an insurer or PBM collects from the patient 
and retains through copay accumulator programs will be actualized by employers with fully-insured health 
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plans. In the case of rebates, for instance, insurers and PBMs often retain profits rather than passing them 
to employers and consumers.187 The same is likely the case for any potential cost savings resulting from 
copay accumulator programs. Therefore, although employers cite managing health care costs as a 
reason for choosing HDHPs with copay accumulators, such choices may have the opposite effect.  

B. Employers Should Anticipate Legislative Action to Address 
Copay Accumulator Policies 
Employers should expect that policymakers will enact legislation to protect consumers from misleading 
or discriminatory copay accumulator programs. Many patient advocacy and professional organizations 
are actively working towards this outcome.188 For example, the Medical Society of Virginia recently passed 
a resolution to urge the Virginia State Corporation Commission Bureau of Insurance to investigate 
insurers’ copay accumulator programs.189 Likewise, in May 2018, the AIDS Institute sent letters to all state 
attorneys general and insurance commissioners requesting that they investigate copay accumulator 
programs.190 In July 2018, a group of 58 patient, provider, and consumer organizations jointly signed a 
letter to insurance commissioners requesting a similar outcome.191  

Patient advocacy organizations have also defeated legislative efforts to protect copay accumulator 
programs. Earlier this year, Rhode Island introduced legislation that would have expressly permitted 
health insurers to adopt copay accumulator programs.192 However, several members of the patient 
advocacy community submitted written and oral comments on the negative impacts that such a bill would 
have on patients. As a result, sponsors revised the bill to expressly prohibit health plans from adopting 
copay accumulator programs. Additional legislative efforts to prohibit or restrict copay accumulator 
programs are likely. In anticipation of such action, it is not worthwhile to adopt such programs  

C. Recommendations for Best Practices  
In light of the risk for liability, increased costs, reduced quality of life for employees, and high likelihood 
of legislative fixes, employers should not adopt copay accumulator policies.  

If employers do choose to adopt such policies, they should take several actions to reduce liability and 
improve access to medications for employees for whom such treatments are medically necessary. First, 
employers should offer more than one plan option to employees, at least one of which should not include 
a copay accumulator program. Second, copay accumulator programs should not be offered in HDHPs 
because they are cost-prohibitive for individuals who require more expensive treatments for which lower 
cost alternatives do not exist.  

If an employer does opt to include a copay accumulator program in a standard, non-HDHP, then certain 
guardrails should also be put into place. Any copay assistance received must be applied to the plan’s 
MOOP limit even if it is not applied to the deductible in order to comply with the ACA. The health plan 
should not single out specific disease states and conditions because doing so is discriminatory. The plan 
should also allow individuals who require treatment for which no lower cost generic alternative exists to 
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obtain an exception from the copay accumulator requirements through a simple, speedy, and consumer-
friendly exemption process. The health plan should include consistent definitions, terminology, and 
descriptions that are in plain language, and instructions on the exception process, so employees are not 
misled. For example, instead of using the term “copay accumulator program,” which is confusing and 
nondescript, or “out-of-pocket protection,” which implies that such a program confers a benefit on the 
plan enrollee, plans can use the term “deductible surcharge” or “copay assistance exclusion.” Plans can 
use the following description:  

Additionally, plan administrators should make it easy for employees to locate copay accumulator 
language by including the language on the plan’s website, in the SBC, and in the full plan documentation. 
Definitions must be included in the plan’s glossary. Employers should notify employees in advance of 
open enrollment that the plan is adopting a copay accumulator program and explain what such a program 
entails. Finally, employers should not adopt a copay accumulator program mid-year after employees are 
already locked into a plan and have no ability to choose an alternative plan.  

These steps will allow diligent employees to select a plan that best meets their own needs. These 
recommendations may also lower the risk of liability and costs for employers without impeding employ-
ees’ access to medically necessary treatments. 
  

Copay assistance will not be applied toward your annual deductible; however, copay 

assistance will be applied toward your maximum out-of-pocket limit. Copay assistance is 

defined as “discounts, coupons, pharmacy discount programs or similar arrangements that 

are provided by drug manufacturers or pharmacies to assist you in purchasing prescription 

drugs (including any prescription drug discount/coupons provided to pharmacies when you 

fill a prescription).193 



Employers Beware: Understanding the Costs and Liability Risks of Health Insurance Copay Accumulator Programs 

 November 2018   |   page 26 

 

6 Conclusion  

Employers are under increased pressure 
to reduce costs related to health care 
plans. As such, many have adopted copay 
accumulator programs. However, such 
programs not only limit access to 
necessary treatment for employees who 
take prescription medications, they also 
can place employers at risk for liability. 
Ultimately, these programs may result in increased costs for the employer. Moreover, legislative action 
limiting copay accumulator programs is also foreseeable. For these reasons, employers are best advised 
to reject copay accumulator programs. Those who nevertheless choose to implement such programs 
should adopt the best practices recommended herein.  
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